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M&A and tax warranties – Have you bought or sold shares 

since 2015?  

Have you ever wondered whether the emergency legislation - which has given the tax authorities an 

extension of the time limit for carrying out assessments - has any effect on your M&A operation? 

 

Normally, in transactions involving the sale of controlling interests, the contract, generally referred to 

as a "SPA" ("Share Purchase Agreement"), requires the seller to make representations and warranties 

as to the existence of some characteristics of the target company. 

 

It is not necessary here to go into the matter of the nature of the sale warranties provided for by the 

Civil Code and their applicability in the sale of controlling interests, a subject that has been dealt with 

at length by doctrine and jurisprudence. For our purposes, it is sufficient to note that it is now a well-

established practice to provide for a series of representations and warranties concerning the substance, 

essence and specific characteristics of the company whose shares are being transferred. These may be 

wide-ranging as possible and may concern, for example, the accuracy of the balance sheet, the absence 

of environmental problems, the absence of disputes (other than those specifically mentioned), the 

ownership and peaceful enjoyment of patents and know-how, the absence of potential tax disputes, the 

regular management of employee relations. 

 

Agreements expressly provide that representations and warranties remain in force for a given number 

of years, and, therefore, the parties may conventionally modify the proceedings’ time-bars and statute 

of limitations, otherwise provided for by law. 

 

It is customary to negotiate between the selling and buying parties that some warranties have a shorter 

term, e.g. two or three years, while for others, typically fiscal, environmental and employment 

warranties, a "tug-of-war" ensues between the parties who have the opposite interest in extending the 

term (the buyer) or shortening it (the seller). 

 

With regard to the issue of the warranty for tax risks, which is the specific subject of this note, the 

above "tug-of-war" may end in two different ways: the parties may reach a compromise between the 

opposing needs of certainty and the warranty would have a precise date (hopefully coinciding with the 

date on which the assessment action by the tax authorities would have been time-barred) or the parties 

may make a general reference to the time limit for the tax authorities to commence an assessment 

action. 

 

In light of the recent emergency legislation - which has extended the time limits for the issue and 

notification of tax assessments (see the note on Alert Accertamenti fiscali – Proroghe dei termini di 

emissione e di notifica: quale è la logica delle soluzioni adottate?') - it is crucial to wonder what are 

the effects on the SPA concluded in a time period for which the time limits for assessment are still 

open.  

 

https://nunziantemagrone.it/accertamenti-fiscali-proroghe-dei-termini-di-emissione-e-di-notifica-quale-e-la-logica-delle-soluzioni-adottate/
https://nunziantemagrone.it/accertamenti-fiscali-proroghe-dei-termini-di-emissione-e-di-notifica-quale-e-la-logica-delle-soluzioni-adottate/
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As pointed out in the above-mentioned note, the "Cura Italia" decree (Decree-Law No. 18 of 2020), in 

Article 67, paragraph 1, provided for the suspension from 8 March to 31 May 2020 (84 or 85 days 

depending on the adopted calculation criterion) of the terms relating to the activities of settlement, 

control, assessment, collection and litigation, by the tax authorities and, consequently, the extension 

of the time limits relating to the activities of the same authorites. The subsequent Circular 11/E of 6 

May 2020 issued by the Revenue Agency held that the postponement of the deadline is necessary even 

if the original deadline does not expire by the end of 2020. 

 

It is clear, therefore, that if the SPA had provided for a precise time limit after which the seller was no 

longer obliged to ensure that no contingent liability would arise due to tax problems, the buyer runs 

the risk that the assessment would be notified after that time limit and, therefore, he would find himself 

no longer guaranteed. It is worth wondering whether the buyer may send a notice to the seller to 

suspend the time limit on account of the subsequent change in the law. In this regard, we will refer to 

a following Alert. 

 

On the other hand, if the time limit had been "left open" by the mere reference to the time limit for the 

assessment action, the buyer would still have the possibility to commence the statutory proceeding for 

compensation, if the Administration served the company subject to the sale (now six years old) with 

an assessment on the very last day, as extended by the "Cura Italia" decree. 

 

Whether you are a seller or a buyer, we therefore advise you to check your SPA, verify the agreed 

limitation period for tax guarantees and consider with your advisor whether appropriate action should 

be taken to protect your rights. 
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