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The contract reproducing the content of anti-competitive 

agreements is partially null and void 

In 2002, the Italian Banking Association (Associazione Bancaria Italiana, hereafter ‘ABI’) drew up a 

negotiating model, which was submitted for review to the Bank of Italy; at the time, the competition 

authority for banking institutions. The Bank of Italy declared, with ruling n. 55 on 2 May 2005, that certain 

clauses of the uniform conditions drafted by the ABI were anti-competitive.  

The problem occurred as to what the status of consumer contracts that had reproduced these clauses 

should be, since it was uncertain whether consumers could claim the contract to be declared null and void 

under Law 287/1990 (Rules for the Protection of Competition and the Market, i.e. Italian Antitrust Law) 

or whether they could only claim damages, given the controversial applicability of Antitrust Law to 

consumers and not only to entrepreneurs. The case came before the Italian Supreme Court, United 

Section, judgement 30/12/2021, n. 41994, which addresses two questions: (I) whether or not antitrust 

law was open to consumers, who could therefore claim the nullity of the contract under Law 287/1990; 

(II) what was the outcome of a contract that reproduces the contents of an anticompetitive agreement. 

Law 287/1990 refers twice to the fact that a contract that reproduces the contents of an anticompetitive 

agreement is null and void; the first reference appears in Art. 2 (3), and states that prohibited agreements 

are null and void for all purposes, echoing Article 101 § 2 TFEU, which likewise states that: “Any 

agreements or decisions prohibited pursuant to this Article shall be automatically void”; the second in Art. 

33, which prescribes the jurisdiction of civil courts for actions to have the contract declared null and void 

and to obtain compensation for damages. 

Individual consumers and Law 287/1990 

With regard to the first question, at first, some judgments precluded consumers from asking the contract 

to be declared null and void, excluding the consumer’s legitimation under Law 287/1990 since antitrust 

law was not open to the active legitimation of individual consumers, but only to companies and 

entrepreneurs: consumers could only claim compensation for damages (see Corte di Cassazione, 

judgement 09/12/2002, no. 17475). This thesis has been argued in recent times by the Tribunal of Milano 

and Rome (Tribunal of Milano, judgement 27/9/2017 nn. 9708-9709; Tribunal of Rome, judgement 

26/10/2018 n. 20628). Other judgments, by contrast, allowed the consumer to denounce the contract to 

be null and void, though they could only claim compensation for damages still (Corte di Cassazione, 

judgement 11/06/2003, no. 9384). In 2005, the Italian Supreme Court extended the protection of Law 

287/1990 to consumers (Corte di Cassazione, United Section, judgement 04/02/2005, no. 2207). In 
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judgement n. 41994/2021, as well as in 2005, the Supreme Court ruled that Law 287/1990 lays down rules 

to protect freedom of competition addressed not only to entrepreneurs, but to other market players also. 

The consumer, who closes the chain that begins with the production of the good, because of an anti-

competitive agreement loses his right to an effective choice between products in fair competition. On 

these grounds the single consumer can take legal action to have the contract declared null and void under 

the Law 287/1990, in addition to compensation for damages. 

The legal status of the contract reproducing contents of an anti-competitive agreement 

On the second question, regarding the legal status of the contract reproducing the content of an anti-

competitive agreement, the majority of judgments held by Italian Courts accept the thesis that a contract 

that reproduces an anticompetitive agreement is null and void (Corte di Cassazione, judgement 

10/03/2021, n. 6523; Corte di Cassazione, judgement 26/9/2019, n. 24044; Corte di Cassazione, 

judgement 12/12/2017, n. 29810. Tribunal of Salerno, 13/10/2020; Tribunal of Salerno, 5/2/2020, n. 480; 

Tribunal of Salerno, 2/10/2019, n. 3097), but leaving certain questions unanswered. For example, some 

rulings of the Supreme Court state that the contracts conforming to the ABI scheme were null and void 

(even if they were concluded prior to the unlawfulness being recognized), subjecting, however, these 

declaration to the verification of an actual distortion of competition and, moreover, without specifying 

who is entitled to bring the nullity action (Corte di Cassazione, judgement 12/12/2017, n. 29810). Other 

judgements have first quoted previous cases affirming the validity of the contract that reproduces anti-

competitive agreements, but state that this does not preclude the court from assessing the individual 

contract to be null and void (Corte di Cassazione, judgement 26/9/2019, n. 24044). To further complicate 

things, Italian law recognises two ways in which the contract can be null and void: according the first, laid 

down in Article 1418 of the Civil Code, the contract is null and void when it violates mandatory rules of 

law unless the law provides otherwise, when the fact that the contract is null and void is foreseen by law, 

when the essential elements of the contract are missing, the cause is unlawful, or the object is 

indeterminate, impossible or unlawful. The second, under Article 1419 of the Civil Code, provides that a 

contract can only be in part null and void, limited to a part or individual clauses of the contract: in that 

case, the contract could be entirely null and void, if the parties would not have concluded it without that 

part of its content that is affected by the non-existence. 

Taking a stand on the issue of the status of a contract that reproduces in whole or in part the contents of 

a prohibited agreement, the Supreme Court, in the judgment under comment, affirms that the contract 

must be considered partially null and void, with regards to the anti-competitive clauses. The Supreme 

Court upholds this thesis stating that any distortion of market competition, in whatever form it takes, 

even, as in the present case, by combining acts of a different nature, constitute an infringement of fair 

competition and is covered by Art. 2, Law 287/1990: “contracts following agreements contrary to antitrust 

law - in so far as they constitute the outcome of the prohibited agreement, essential to the realisation 

and implementation of its effects - participate in the same anti-competitive nature of the initial 

agreement, and are affected by the same form of invalidity that affects the first ones”. According to the 

Supreme Court, “once the suitability of protection of compensation for damages alone… has been ruled 

out to ensure the realisation of the purposes pursued by the antitrust legislation, it must be held that the 

form of protection most suited to the purpose, but which also ensures the respect of the other interests 

involved in the matter, namely that of the to maintain in force the surety guarantee, once the unlawful 

contractual clauses have been expunged, is partial nullity, limited – precisely – to such clauses”. 

In conclusion 
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Combining the two issues dealt with by the Court of Cassation, the United Sections of 2021 definitively 

clarify the active legitimacy of individual consumers to bring legal action to have a contract that 

reproduces the content of an anti-competitive agreement partially null and void. In this way, private 

antitrust enforcement is enriched by another judicial action, in addition to that for damages. The more 

legal actions, the more negative consequences from cartels, the greater deterrent effect. 
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